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DEVELOPMENT AGREEMENT 

(Triangle) 

This Development Agreement (“Agreement”) is entered into between the CITY OF 

MURRIETA, a California general law city and municipal corporation (“City”); and 

DOMENIGONI BARTON PROPERTIES, LLC, a Delaware limited liability company, and TRES 

ESTRELLAS, LLC, a California limited liability company (collectively, “Developer”).  This 

Agreement is dated as of _____________, 2025 for reference only. This Agreement will not 

become effective until the “Effective Date” (defined below).  City and Developer are entering into 

this Agreement in reliance on the facts set forth in the Recitals, below. 

RECITALS 

A. On October 30, 1990, the County of Riverside adopted Specific Plan 276, for the 

Murrieta Springs Mall, consisting of 1.76 million square feet including uses such as offices, 

restaurants, entertainment, and hotel uses in an indoor retail mall format. The County’s specific 

plan approval included certification of Environmental Impact Report 358. 

B. On October 15, 2013 the City Council approved Ordinance No. 481-13, amending 

and restating Specific Plan 276, enacting the “Triangle Specific Plan” (effective date November 

15, 2013), including the adoption of a resolution certifying a Subsequent Environmental Impact 

Report (SEIR – SCH No. 2008061104)) (the "SEIR") and adopting a Statement of Overriding 

Considerations, Findings and Facts of Findings, and the Mitigation, Monitoring, and Reporting 

Program (“MMRP”) for the Triangle Specific Plan. 

 

C. On August 20, 2024 the City Council adopted a Resolution of the City Council of 

the City of Murrieta Approving the Environmental Determination, Development Plan 2022-2705 

and Tentative Tract Map 2022-2706 (TTM 38622) for The Shops at the Triangle, a 64.3-Acre Site 

to be developed with a 279,538 square foot regional shopping center on approximately 36.5 acres 

and to subdivide the 64.3-acre site into 23 parcels and Related Improvements for Circulation, 

Infrastructure, and Landscaping Located southerly of Murrieta Hot Springs Road, East of Interstate 

15 and west of Interstate 215 (APN’s 910-390-001 through 910-390-003, 910-390-008 through-

018, 910-390-020 through 910-390-022, 910-400-001 through -018) within the Commercial (C) 

Zone of the Triangle Specific Plan Area; subject to certain specified Conditions of Approval. 

 

 D. On August 20, 2024 the City Council approved Ordinance No. 607-24, approving 

and adopting Specific Plan Amendment No. 2 (Specific Plan 276 Amendment No. 2 – formerly 

named Murrieta Springs Mall) for property located on 64.3 acres southerly of Murrieta Hot Springs 

Road, East of Interstate 15 and west of Interstate 215 (APN’s 910-390-001 through 910-390-003, 

910-390-008 through -018, 910-390-020 through 910-390-022, 910-400-001 through -018) 

(Planning Case No. SP-2023-00003); subject to the Conditions of Approval specified therein. 

E. City is authorized under Government Code Section 65864, et seq. (“Development 

Agreement Law”) to enter into binding development agreements with persons having legal or 

equitable interests in real property for the development of that property. 
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F. Developer owns or has an equitable interest in real property currently consisting of 

the approximately sixty-four and three tenths (64.3) gross acres of land (“Property”) legally 

described on the attached Exhibit A and depicted on the attached Exhibit B (“Site Plan”). 

G. Developer applied to City for approval and enactment of this Agreement as the 

primary governing instrument for the development and use of the Property.  The City Planning 

Commission (“Planning Commission”) and the City Council (“City Council”) have conducted 

public hearings and have found that this Agreement is consistent with City’s General Plan 

(“General Plan”), including the General Plan Land Use Element. 

On ________,  2025, the Planning Commission adopted Resolution No. ____-__ 

recommending that the City Council approve an ordinance approving this Agreement. 

H. On ________,  2025, the City Council adopted Ordinance No. ____-__ (“Enacting 

Ordinance”), which approved this Agreement. 

I. By adopting the Enacting Ordinance, the City Council elected to exercise its 

governmental powers with regard to the Development of the Property at the present time rather 

than later. This Agreement binds City and future City Councils and limits the City Council’s future 

exercise of its police powers. This Agreement has been found by the City Council to be fair, just 

and reasonable and in the best interests of City’s citizens and the health, safety and welfare of the 

public. 

J. City has complied with all California Environmental Quality Act (California Public 

Resources Code Section 21000, et seq.) (“CEQA”) requirements with respect to the approval of 

this Agreement and of the Project, through the City Council’s determination pursuant to Section 

15162 of the CEQA Guidelines (Cal. Code Regs. Title 14, Chapter 3) that none of the 

circumstances exist that require further review under CEQA, and that the Project and Agreement 

are consistent with the 2013 SEIR, and that no further CEQA review is required. 

K. Developer proposes to subdivide and develop the Property in accordance with the 

Existing Development Approvals on 63.5 net acres (“Project”) and has obtained City’s approval 

of the following Development Approvals: Specific Plan Amendment 2023-0003,   Tentative Tract 

Map 38622 (TTM-2022-2706), Development Plan 2022-2705, and an Addendum to the previously 

adopted SEIR (the "SEIR Addendum"). 

L. All of City’s prior actions and approvals with regard to this Agreement complied 

with all applicable legal requirements related to notice, public hearings, findings, votes, and other 

procedural matters. 

M. The development of the Property in accordance with this Agreement will provide 

substantial benefits to City. This Agreement eliminates uncertainty in planning and provides for 

the orderly development of the Property, ensures the progressive installation of necessary public 

improvements to serve the Project, and serves the purposes of the Development Agreement Law. 
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1. DEFINITIONS AND EXHIBITS. 

1.1 Definitions. The following initially capitalized terms used in this Agreement have 

the following meanings: 

“Agreement” means this Development Agreement and all attachments and exhibits thereto. 

“Annual Monitoring Report” has the meaning ascribed to the term in Section 6.1. 

“Billboards” shall mean the two (2) double-sided billboards/outdoor advertising signs 

existing on the property on the Effective Date of this Agreement. 

“CEQA” has the meaning ascribed to the term in Recital J. 

“Certificate of Agreement Compliance” or “Certificate” has the meaning ascribed to the 

term in Section 6.6. 

“Certificate of Occupancy” means a document issued by City’s Building Department, 

certifying a building’s compliance with applicable building codes and other laws, and indicating 

it to be in a condition suitable for occupancy. 

“City” means the City of Murrieta, a California general law city and municipal corporation, 

its successors and assigns, and its related or subordinate boards, commissions, and entities. 

“City Council” means the City Council of the City of Murrieta. 

“Construct and Dedicate” means the obligation to acquire all necessary real property 

interests required for, to construct in accordance with City-approved plans and specifications, and 

to thereafter dedicate to City in accordance with City’s standards, practices and requirements for 

the dedication of public improvements, the applicable public improvement to which the term 

“Construct and Dedicate” is made applicable by this Agreement, all at no cost or expense to City 

except as provided in Section 4.3. Developer’s obligation to Construct and Dedicate will be 

fulfilled only upon City’s inspection and acceptance of the dedicated improvements into City’s 

system of public improvements. 

“Developer” means, collectively, Domenigoni Barton Properties, LLC, a Delaware limited 

liability company, and Tres Estrellas, LLC, a California limited liability company, and their 

permitted successors and assigns. 

“Development” means the subdivision and improvement of the Property for the purposes 

of constructing or reconstructing the public and private structures, improvements and facilities 

comprising the Project, including, but not limited to: grading; the construction or reconstruction 

of infrastructure and public and private facilities related to the Project, whether located within or 

outside the Property; the construction or reconstruction of buildings and structures; and, the 

installation of landscaping. “Development” does not include the maintenance of any building, 

structure, improvement or facility after its construction and completion. 
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“Development Agreement Law” has the meaning ascribed to the term in Recital A. 

“Development Approvals” mean all site-specific (meaning specifically applicable to the 

Property only and not generally applicable to some or all other properties within the City) plans, 

maps, approvals, permits and other entitlements applicable to the Development of the Property, 

including, but not limited to: specific plans and specific plan amendments; tentative and final 

subdivision and parcel maps; conditional use permits, public use permits and site plans; zoning; 

variances; and, grading and building permits. The term Development Approvals does not include 

(i) rules, regulations, policies, and other enactments of general application within the City 

authorized to be applicable to the Property pursuant to this Agreement, or (ii) any matter where 

City has reserved authority under this Agreement. 

“Development Exactions” mean any monetary or non-monetary exaction or mitigation 

measure, including a Development Impact Fee, imposed by City in connection with a Development 

Approval or in connection with the granting of any other right, privilege or approval pertaining to 

the Project, including requirements for land dedication or for public construction either within or 

outside the Property. 

“Development Impact Fee” means a monetary payment authorized by Government Code 

Section 66001, et seq., whether imposed legislatively on a broad class of development projects or 

on an ad hoc basis to a specific development project. 

“Development Plan” means the proposed plan for Development of all or a portion of the 

Property pursuant to the Existing Development Approvals and Subsequent Development 

Approvals, in accord with the Existing Land Use Regulations and applicable Subsequent Land Use 

Regulations, subject to the Reservations of Authority. 

“Director” means the Director of Development Services. 

“Effective Date” means the date which is thirty (30) days following the second reading and 

adoption of the Enacting Ordinance. 

“EIR” has the meaning ascribed to the term in Recital B and shall include the EIR as 

modified by the SEIR and the SEIR Addendum.(“Enacting Ordinance” has the meaning ascribed 

to the term in Recital H.)  

“Existing Development Approvals” mean all Development Approvals approved or issued 

by City prior to or the same day as the second reading and adoption of the Enacting Ordinance, 

including the Development Approvals described in Recital K. “Existing Development Approvals” 

do not include the EIR. 

“Existing Land Use Regulations” mean all Land Use Regulations in effect as of the second 

reading and adoption of the Enacting Ordinance. 

“General Plan” has the meaning ascribed to the term in Recital C. 
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“Land Use Regulations” mean all ordinances, resolutions, codes, rules, regulations and 

official written policies of the City and/or any subsidiary district of the City and/or any joint powers 

authority or council of governments of which the City is a member which affect, govern, or apply 

to land development and use of the Property, including those governing: the permitted use of land; 

the density or intensity of use; subdivision requirements; the maximum height and size of proposed 

buildings; development impact fees; design, improvement and construction standards applicable 

to the Development of the Property; and the reservation or dedication of land for public purposes, 

all as may be modified or supplemented pursuant to this Agreement.  “Land Use Regulations” do 

not include any ordinance, resolution, code, rule, regulation or official policy governing: the 

conduct of businesses, professions, and occupations; taxes and assessments; the granting of 

encroachment permits and the conveyance of rights and interests that provide for the use of or the 

entry upon public property; or the exercise of the power of eminent domain. 

“Lot” means any legally subdivided lot of the Property which is intended for commercial 

uses, including any future parcel maps, lot mergers, and lot line adjustments. 

“Minor Amendment” has the meaning ascribed to the term in Section 3.4.A. 

“Mitigation Monitoring and Reporting Program” or “MMRP” means the mitigation 

monitoring and reporting program for assessing and ensuring compliance with required mitigation 

measures, which was approved by City Resolution No. 24-4779 on August 20, 2024 in conjunction 

with the City Council’s approval of the Addendum to the Subsequent Environmental Impact 

Report. 

“Mortgagee” means a mortgagee of a mortgage, a beneficiary under a deed of trust, or any 

other security-device lender, and their successors and assigns. 

“Notice” has the meaning ascribed to the term in Section 2.7.a. 

“Parties” mean City and Developer, collectively. 

“Party” means either City or Developer, individually. 

“Permitted Delay” means delays in a Party’s performance due to: changes in local, state or 

federal laws or regulations (other than changes expressly permitted by this Development 

Agreement); strikes or the inability to obtain materials; delays caused by governmental agencies 

in processing and issuing permits and approvals; third party litigation, a development moratorium 

(including, but not limited to, a water or sewer moratorium) or the actions of other public agencies 

to prohibit Development of the Property; civil commotion, fire, acts of God, war, lockouts, riots, 

floods, earthquakes, epidemic, quarantine, freight embargoes, and/or failure of contractors to 

perform; any third-party court action to set aside or modify the Existing Development Approvals; 

or, other circumstances beyond a Party’s reasonable control and which substantially interfere with 

either Party’s ability to perform its obligations under this Agreement.  “Permitted Delays” do not 

include delays attributable to Developer’s inability to obtain funds or financing or due to changes 

in market conditions or demands, whether or not foreseeable as of the Effective Date. 
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The period of a “Permitted Delay” will commence to run on the date the Permitted Delay 

begins.  The period of the Permitted Delay will end when the circumstances giving rise to the 

Permitted Delay are eliminated or mitigated.  The Party alleging the Permitted Delay will exercise 

commercially reasonable efforts to eliminate or mitigate the circumstances giving rise to the 

Permitted Delay. 

“Person” means and refers to any association, corporation, governmental entity or agency, 

individual, joint venture, joint-stock company, limited liability company, partnership, trust, 

unincorporated organization, or other entity of any kind, including City and Developer. 

“Planning Commission” means the Planning Commission of the City of Murrieta. 

“Project” means the Development of the Property in accord with the Development Plan, as 

the Development Plan may be further defined, enhanced or modified in accordance with this 

Agreement. 

“Property” means the real property described on Exhibit A and depicted on Exhibit B. 

“Reservations of Authority” mean the rights reserved to City under Section 3.5. 

“Site Plan” has the meaning ascribed to the term in Recital F. 

“Subsequent Development Approvals” mean all Development Approvals approved by City 

subsequent to the Effective Date. 

“Subsequent Land Use Regulations” mean all Land Use Regulations adopted and effective 

after the Effective Date. 

“Term” has the meaning ascribed to the term in Section 2.2. 

“Transfer” has the meaning ascribed to the term in Section 2.3. 

“Transferee” has the meaning ascribed to the term in Section 2.3. 

“Transferor” has the meaning ascribed to the term in Section 2.3. 

Other initially capitalized terms used in this Agreement but not otherwise set forth in 

Section 1.1, above, will have the meaning given to those terms where they first appear in this 

Agreement. 

1.2 Exhibits. The following documents are attached to a part of this Agreement: 

Exhibit A Legal Description of Property 

Exhibit B Site Plan 

Exhibit C Planning, Public Works, and Engineering Conditions of Approval 
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2. GENERAL PROVISIONS. 

2.1 Binding Effect of Agreement. The Property is made subject to this Agreement and 

the Development of the Property may be carried out in accordance with this Agreement.  The 

benefits and burdens of this Agreement touch and concern the Property and bind Developer and 

all future owners of all or any portion of the Property. 

2.2 Term. The term (“Term”) of this Agreement will commence on the Effective Date 

and will expire on the tenth (10th) anniversary of the Effective Date, unless terminated sooner by 

operation of some other provision of this Agreement or extended in accord with  Section 9.2.  

2.3 Assignment and Transfer. Developer may sell, lease, license, hypothecate, transfer, 

or assign (any or all of the foregoing, individually and collectively, “Transfer”) the Property in 

whole or in part (provided that no partial Transfer may violate the Subdivision Map Act, 

Government Code Section 66410, et seq.) to any Person at any time; provided that any Transfer 

shall be subject to City’s reasonable review and approval, including a review of any unmet 

conditions of development, which approval shall not be unreasonably withheld.  City’s City 

Manager’s approval or disapproval must be by Notice and must be given within thirty (30) days 

after the Transferor submits Notice to City’s City Manager describing the proposed Transfer and 

the Transferee.  If City fails to provide Notice within the thirty (30) day period, then City’s 

approval will be deemed to be irrevocably given and the Transferor and the Transferee may rely 

on City’s deemed approval.  As used in this Agreement, the term “Transferor” means the Person 

(including Developer) making the Transfer and the term “Transferee” means the Transfer 

recipient.  No Transfer of any right or interest in this Agreement may be made unless made together 

with the Transfer of all or a part of the Property.  City will execute (in recordable form, if 

necessary) and deliver those releases, consents, and other instruments as may be requested by a 

Transferor, a Transferee, or any Mortgagee to evidence the assignments and releases described in 

this Section 2.3. 

2.4 Voluntary Amendment or Cancellation of Agreement. This Agreement may be 

voluntarily amended or cancelled in whole or in part only with the written consent of City and all 

Persons holding fee title to that portion of the Property to which the amendment or cancellation 

will apply.  The amendment or cancellation process must comply with Government Code 

Section 65868. This Section 2.4 does not limit the operation of Government Code 

Section 65869.5. 

2.5 Termination. This Agreement will automatically terminate upon the occurrence of 

any of the following events: 

a. The expiration of the Term. 

b. The entry of a final judgment setting aside, voiding or annulling the City 

Council’s adoption of the Enacting Ordinance. 

c. The adoption of a referendum measure overriding or repealing the Enacting 

Ordinance. 
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d. The completion of the Project, as evidenced by the issuance of all required 

Certificates of Occupancy for the Property and the acceptance of all required public dedications. 

e. Upon a Party’s election to terminate this Agreement under Section 8.4 and 

Section 8.5.  If the terminating Party under Section 8.5 does not own the entirety of the Property, 

then the termination will apply only to that portion of the Property owned by the terminating Party. 

2.6 Representations and Warranties. 

a. City represents and warrants to Developer, as follows: 

i. City is a public body, corporate and politic.  City is authorized to 

enter into this Agreement pursuant to Government Code Section 65864, et seq., and the execution 

and delivery of this Agreement by City has been fully authorized by all requisite actions on the 

part of City. 

ii. City’s execution and delivery of this Agreement and City’s 

performance of its obligations under this Agreement will not constitute a default or a breach under 

any contract, agreement or order to which City is a party or by which it is bound. 

iii. City has not received any notice of, or knows of any basis for, any 

actual or pending litigation or proceeding by any Person against City with respect to the Property 

or this Agreement. 

b. Developer represents and warrants to City, as follows: 

i. Each tenant in common of the Developer is a duly organized limited 

liability company established within and in good standing under the laws of the State of Delaware 

and the State of California, as applicable, and is authorized to do business in the State of California.  

The execution and delivery of this Agreement by Developer has been fully authorized by all 

requisite actions on the part of Developer. 

ii. Developer is either the owner of fee simple title to the Property or 

has an equitable interest in the Property, including an option to purchase the Property. 

iii. Developer’s execution and delivery of this Agreement and 

Developer’s performance of its obligations under this Agreement will not constitute a default or a 

breach under any contract, agreement or order to which Developer is a party or by which it is 

bound. 

iv. Developer is not the subject of bankruptcy or receivership 

proceedings and is not insolvent. 

v. Developer has not received any notice of, or knows of any basis for, 

any actual or pending litigation or proceeding by any Person against Developer with respect to the 

Property or this Agreement. 
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2.7 Notices. 

a. As used in this Agreement, the term “Notice” means any request, demand, 

approval, statement, report, acceptance, consent, waiver, appointment or other required or 

permitted communication. 

b. All Notices must be in writing and will be considered given: 

i. When delivered in person to the recipient named below. 

ii. On the date of delivery shown on the return receipt, after deposit in 

the United States mail in a sealed envelope, postage prepaid, as either registered or certified mail, 

return receipt requested. 

iii. On the date of delivery shown in the records of a reputable delivery 

service (e.g.  UPS or Federal Express). 

c. All Notices must be addressed as follows: 

 

If to City: 

City of Murrieta 

One Town Square 

Murrieta, CA 92562 

Attn:  City Manager 

If to Developer: 

Domenigoni Barton Properties, LLC 

31851 Winchester Road 

Winchester, CA 92596 

Attn:  Andy Domenigoni, Manager 

 

with a copy to: 

Aleshire & Wynder, LLP 

1 Park Plaza, Suite 1000 

Irvine, CA 92614 

Attn:  Tiffany J. Israel 

with a copy to: 

Tres Estrellas, LLC 

618 W. Baseline Road 

Claremont, CA 91711 

Attn:  Saul Jaffe 

 

 with a copy to: 

 

Claremont Law Group, Inc. 

618 W. Baseline Road 

Claremont, CA 91711 

Attn: Saul Jaffe 

d. Either Party may, by Notice given at any time, require subsequent Notices 

to be given to another Person or to a different address, or both.  Notices given before receipt of 

Notice of change of address will not be invalidated by the change. 
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3. DEVELOPMENT OF THE PROPERTY. 

3.1 Vested Right to Develop.  Subject to the terms of this Agreement, Developer has 

the legally vested right to develop the Property in accordance with, and to extent of, the 

Development Plan, the Development Approvals, applicable Subsequent Development Approvals, 

applicable Subsequent Land Use Regulations, and this Agreement. 

3.2 Effect of Agreement on Land Use Regulations; Development Exactions; 

Development Plan; Submittal of Subsequent Development Approvals. 

a. Except as otherwise provided under the terms of this Agreement, including 

the Reservations of Authority, the rules, regulations, and official policies governing permitted uses 

of the Property, the density and intensity of use of the Property, the maximum height and size of 

proposed buildings, and the design, improvement and construction standards and specifications 

applicable to the Development of the Property shall be the Existing Land Use Regulations.  In 

connection with any Subsequent Development Approval, City will exercise its discretion in 

accordance with the Development Plan and this Agreement, including, but not limited to, the 

Reservations of Authority. 

b. The Development Plan for the Project may require the processing of 

Subsequent Development Approvals.  The City will accept for processing, review and action all 

applications for Subsequent Development Approvals, and such applications will be processed in 

the normal manner for processing such matters in accordance with the Existing Land Use 

Regulations.  The Parties acknowledge that City is not obligated in any manner to approve any 

Subsequent Development Approval, or to approve any Subsequent Development Approval with 

or without any particular condition, except that City’s actions concerning Subsequent 

Development Approvals must be consistent with the Development Plan and Existing Land Use 

Regulations, subject to the Reservations of Authority.  Notwithstanding the foregoing, City agrees 

that, if an application for any Subsequent Development Approval is in substantial conformance 

with the Existing Development Approvals and this Agreement, the approval of such application 

shall not be unreasonably withheld.  Unless otherwise requested by Developer, City may not 

amend or rescind any Subsequent Development Approvals applicable to the Property after those 

Approvals have been granted by the City.  Processing of Subsequent Development Approvals or 

changes in the Development Approvals or Development Plan made pursuant to Developer’s 

application will not require an amendment to this Agreement; however, upon their approval by the 

City, all Subsequent Development Approvals or changes in the Development Approvals or 

Development Plan will be subject to and covered by this Agreement. 

3.3 Timing of Development; Public Improvements Phasing. 

a. Nothing in this Agreement is a covenant to develop or construct the Project.  

The Parties acknowledge that Developer cannot predict if, when, or the rate at which phases of the 

Project will be developed.  The California Supreme Court held in Pardee Construction Co. v. City 

of Camarillo (1984) 37 Cal.3d 465, that the failure of the litigants in that case to provide for the 

timing of development resulted in a later adopted initiative restricting the timing of development 

to prevail over the litigants’ agreement.  The Parties intend to cure that deficiency by providing 

that Developer has the right to develop the Project, or not develop the project, in the order, at the 
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rate, and at the times that Developer, in its sole and absolute discretion, determines to be 

appropriate, subject only to any Development Plan timing or phasing requirements. 

b. Required public improvements may be tied to certain phases of the Project.  

The schedule for provision of these improvements, as they relate to a particular phase, will be 

governed by the Existing Development Approvals, Subsequent Development Approvals, the EIR, 

the MMRP, and this Agreement. 

 

3.4 Changes and Amendments to Existing or Subsequent Development Approvals. 

a. The Parties acknowledge that the passage of time may demonstrate that 

changes to the Existing or Subsequent Development Approvals may be necessary or appropriate.  

If the Parties determine that changes are necessary or appropriate, such changes may be made by 

mutual consent of the Parties in accord with Government Code Section 65868, and may be 

approved on behalf of City as follows: 

i. By the Director in the case of minor changes, as authorized in 

Specific Plan Amendment No. 2.  

ii. By the City Council in the case of any other changes not subject to 

paragraph (1), above. 

iii. The City Manager and City Attorney will determine whether a 

proposed change is subject to approval by the Director or the City Council, as the case may be. 

iv. No modification, amendment or other change to this Agreement will 

be effective for any purpose unless specifically set forth in a writing that refers expressly to this 

Agreement and is signed by both Parties’ authorized representatives. 

3.5 Reservations of Authority. 

a. Any contrary provision in this Agreement notwithstanding, the following 

Subsequent Land Use Regulations will apply to the Project: 

i. Processing fees and charges of every kind and nature imposed by 

City to cover the estimated actual costs to City of processing applications for Subsequent 

Development Approvals or for monitoring compliance with any Subsequent Development 

Approvals granted or issued. 

ii. Regulations relating to hearing bodies, petitions, applications, 

notices, findings, records, hearings, reports, recommendations, appeals and any other procedural 

matter. 

iii. Regulations which do not conflict with the Development Plan or this 

Agreement.  To the greatest extent possible, these regulations must be applied and construed to 

provide Developer with all of the rights and assurances provided under this Agreement.  For all 
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purposes pursuant to this Agreement generally, and this paragraph (iii) specifically, an ordinance, 

resolution, initiative, referendum, moratorium or other regulation will be deemed to conflict with 

the Development Plan and this Agreement if the ordinance, resolution, initiative, referendum, or 

regulation seeks to, whether as part of a specific or general enactment that applies to the Property 

or Project:  (i) limit or reduce the density, intensity, height or size of structures or type of 

development on the Property; (ii) regulate the timing or sequencing of the development of the 

Property in any manner; (iii) require any additional on-site or off-site improvements not required 

by the applicable Land Use Regulations or Development Approvals to be constructed or paid for 

by Developer or a subsequent owner of the Property; or (iv) restricting the use of the Property in 

any manner or degree other than as set forth in the applicable Land Use Regulations and 

Development Approvals. 

iv. Regulations that conflict with the Development Plan if Developer 

has given its written consent to those regulations. 

v. Federal, State, County, and multi-jurisdictional laws and regulations 

which City is required to enforce against the Property or the Development of the Property. 

The Parties acknowledge that City is restricted in its authority to limit its police powers by contract.  

This Agreement will be construed, contrary to its stated terms if necessary, to reserve to City all 

those police powers that cannot be restricted by contract. 

3.6 Subsequent Development Approvals. 

a. When acting on Subsequent Development Approvals, City may apply only 

the Existing Land Use Regulations and those Subsequent Land Use Regulations that are permitted 

under the Reservations of Authority.  Any Subsequent Development Approval will be 

automatically vested under this Agreement. 

b. Upon Developer’s request, City will accept and diligently process 

applications for Subsequent Development Approvals.  City will exercise reasonable good faith 

efforts to expedite the processing of the Subsequent Development Approvals applications to ensure 

that those applications are promptly considered by the approving authority.    Upon satisfactory 

completion by Developer of all required preliminary actions and payment of appropriate 

processing fees, if any, City shall proceed to process and check all applications for Project 

development and building approvals within the times set forth in the Permit Streamlining Act 

(Chapter 4.5 (commencing with Section 65920) of Division 1 of Title 7 of the California 

Government Code), the Subdivision Map Act (Division 2 (commencing with Section 66410) of 

Title 7 of the California Government Code), and other applicable provisions of law, as the same 

may be amended from time to time. City shall employ all lawful actions capable of being 

undertaken by City to promptly (i) accept all complete applications for Subsequent Development 

Approvals (collectively, “Applications”) and (ii) process and take action upon the Applications in 

accordance with applicable law with a goal of competing the first review or plan check within four 

weeks and the second and third review or plan check within two weeks; provided however, that 

City shall not be deemed in default under this Agreement should such time frame(s) not be met.  

Furthermore, the City and Developer teams shall convene, as necessary,  a telephonic or in-person 
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meeting with the relevant City departments and personnel to resolve open items, subject to City’s 

availability. 

3.7 Modification or Suspension by State or Federal Law.  If a State or Federal law or 

regulation which is enacted after the Effective Date prevents the Parties’ compliance with any of 

this Agreement’s provisions, then that provision will be modified or suspended to the extent and 

for the time necessary to achieve compliance with the conflicting State or Federal law.  This 

Agreement’s remaining provisions will continue unaffected.  The Parties will amend this 

Agreement to preserve, to the greatest extent possible, the benefits that would arise to the Parties 

under this Agreement but for the conflicting State or Federal law.  Upon the repeal of the 

conflicting State or Federal law or upon the occurrence of any circumstance that removes their 

effect upon this Agreement, this Agreement’s provisions will be automatically restored to their 

full original form and any amendment that the Parties may have entered into under this Section 3.7 

will terminate. 

3.8 City Acquisition of Offsite Real Property Interests for Public Right of Way 

Purposes.  In any instance where Developer is required by any Development Approval or Land 

Use Regulation or this Agreement to construct any public improvement on land not owned by 

Developer, City and Developer shall cooperate in acquiring the necessary legal interest (“Offsite 

Property”).  All costs of acquisition shall be the responsibility of Developer except as provided in 

Section 3.9. This Section 3.8 is not intended by the parties to impose upon Developer an 

enforceable duty to acquire land or construct any public improvements on land not owned by 

Developer, except to the extent that Developer elects to proceed with the development of the 

Project, and then only in accordance with valid conditions imposed by City upon the development 

of the Project under the Subdivision Map Act or other legal authority. 

If Developer is unable to acquire such Offsite Property, and following the written request 

from Developer to City, City agrees to use reasonable and diligent good faith efforts to acquire the  

Offsite Property from the owner or owners of record by negotiation to the extent permitted by law 

and consistent with this Agreement.  If City is unable to acquire the Offsite Property by negotiation, 

the City Council will consider whether to initiate proceedings to utilize its power of eminent 

domain to acquire that Offsite Property consistent with all applicable laws, subject to the 

conditions set forth in this Section 3.8.  The decision to utilize the City’s power of eminent domain 

shall be in the sole and absolute discretion of the City.   

a. Owner’s Option to Terminate Proceedings.   If the City elects to utilize its 

power of eminent domain, City shall provide written notice to Developer no later than fifteen (15) 

days prior to the date of the hearing on City’s intent to consider the adoption of a resolution of 

necessity as to any Offsite Property.  At any time within that fifteen (15) day period, Developer 

may, at its option, notify City that it wants City to cease condemnation proceedings, whereupon 

City shall cease such proceedings. 

 If Developer does not notify City to cease condemnation proceedings within said 

fifteen (15) day period, then City may proceed.  If the City Council elects to adopt a resolution of 

necessity, then City shall diligently institute condemnation proceedings and file a complaint in 

condemnation and seek an order of immediate possession with respect to the Offsite Property. 
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3.9 Costs for Specific Public Right of Way Acquisition.  This Section 3.9 assigns 

responsibility for the costs of right of way acquisition for improvements at the intersection of 

Sparkman Drive and Murrieta Hot Springs Road to satisfy (a) project design features, and (b) 

mitigation requirements set forth in the EIR, or both, if the City Council elects to undertake the 

acquisition. If a third party acquires the right of way or the Project is redesigned to no longer 

require right of way acquisition this Section shall be of no further force or effect. 

Developer and the City agree that the Developer shall only be responsible for the 

agricultural value for the Offsite Property to be acquired (the "Developer Contribution") for 

dedication to the City once the roadway improvements have been constructed. The Developer 

Contribution will be determined by Developer and the City each updating their appraisals once 

this Agreement is effective. The Developer acknowledges that it shall be responsible for both the 

acquisition of a fee interest and for certain temporary construction easements which are needed to 

complete the required improvements. 

Should the City Council commence an eminent domain process to acquire land from a third 

party (“Property Owner”) as is contemplated in this Section, the City agrees to fund a portion of 

the fair market value of the interests needed (“Acquisition Properties”) as follows: the City will 

pay the difference between the Developer Contribution and the amount determined by negotiation 

with the Property Owner or such other amount as is determined through an eminent domain 

proceeding, if negotiations with the Property Owner are unsuccessful. 

Developer shall deposit the Developer Contribution with the City within ten (10) days of a 

written request from the City.  The Developer Contribution will be held in trust by City in a 

“Deposit Account” and shall not earn interest payable to Developer. City may withdraw from the 

Deposit Account as needed to pay any documented costs associated with the acquisition of the 

right of way.   

3.10 Future Use of EIR.  The Parties understand that the EIR is intended to be used in 

connection with each of the Existing Development Approvals and Subsequent Development 

Approvals needed for the Project.  City agrees to use the EIR in connection with the processing of 

any Subsequent Development Approval, except as may be otherwise required by the Reservations 

of Authority or state or federal law, including CEQA. 

3.11 City Acceptance of Project Offsite Public Improvements.  City agrees and 

acknowledges that City’s timely acceptance of the Project Offsite Public Improvements upon their 

completion is crucial for the release of Developer’s bonds for the improvements.  After the 

completion of the Project Offsite Public Improvements by Developer to City’s satisfaction, City 

shall accept the Project Offsite Public Improvements within thirty (30) days of receiving a written 

request from Developer for City to accept the Project Offsite Public Improvements, which will 

allow City to reduce the construction bonds to warranty bonds.   

3.12 Third Party Permits and Approvals and Utilities. 

a. The Parties acknowledge that this Agreement does not bind any 

governmental agency other than City and its related or subordinate boards, commissions, and 

entities.  City will use reasonable good faith efforts to assist Developer in obtaining all permits and 
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approvals, at no cost to City, which are necessary for the Project, including permits, approvals and 

rights of way which are required for the installation of public improvements, driveways and utility 

connections, and utility services such as electrical, gas, water, sewer, storm drain, telephone and 

cable television. 

b. The Parties acknowledge that, in connection with the installation of utility 

facilities which will be owned by private utility companies, it may lower the overall cost of the 

utility installation for it to be constructed by City.  Upon Developer’s request, City agrees to 

reasonably consider undertaking construction of the private utility company project, so long as 

Developer bears City’s entire direct and indirect cost of the same. 

4. PUBLIC BENEFITS. 

4.1 Project Objectives.  The Project accomplishes the City’s goals and policies set forth 

in the General Plan by achieving the following objectives: 

a. Ensure the development of the Property consistent with applicable goals and 

policies of the City set forth in the General Plan. 

b. Expand economic development and facilitate job creation in the City by 

establishing new retail uses on vacant land in a developing area. 

c. Assist the region in achieving jobs/housing balance region-wide by 

attracting new businesses to the City, providing additional job opportunities in a housing rich area, 

and thereby provide a more equal jobs-housing balance in the Riverside County/Inland Empire 

area, which will reduce the need for members of the local workforce to commute outside the area 

for employment. 

d. Construction of an attractive mixed-use retail development, which meets 

the local demand for neighborhood serving retail and entertainment uses in the City and throughout 

the region. 

e. Implement the type and amount of retail uses at the Property that are viable 

based on market demand.  

f. Accommodate new development in a phased, orderly manner that is 

coordinated with the provision of necessary infrastructure and public improvements. 

g. Provide for uses that will generate tax revenue for the City including, but 

not limited to, increased property and sales tax, in order to support the City’s ongoing municipal 

operations. 

4.2 Credit/Reimbursement for Offsite Improvements.  The Parties acknowledge and 

agree that Developer is making Project improvements that are covered in whole or in part by the 

Development Impact Fee program.  The Parties further acknowledge and agree that in accordance 

with policies adopted from time to time by City, Developer may be entitled to a credit and/or 

reimbursement to offset Developer’s Development Impact Fee obligation, as determined by City.  

City and Developer shall enter into a Development Impact Fee credit/reimbursement agreement 
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for any Project improvements that exceed Developer’s Development Impact Fee obligation before 

commencement of construction of any improvements for which Developer desires a development 

impact fee credit or reimbursement.  

4.3 Offsite Improvements.  Developer shall construct  all offsite public improvements 

required by the Project Planning, Public Works, and Engineering Conditions of Approval attached 

hereto as Exhibit C  (“Project Offsite Public Improvements”), as may be modified by a Subsequent 

Development Approval, prior to receiving a final certificate of occupancy.  

5. BILLBOARD RELOCATION.  

The California Outdoor Advertising Act (Bus. and Prof. Code Sections 5200 et seq.), and 

specifically Sections 5412 and 5443.5, empowers cities and sign owners to enter into 

billboard relocation agreements on whatever terms are agreeable to such parties.  The 

Property includes two existing double sided static Billboards.  Developer may apply for a 

billboard relocation agreement pursuant to Title 16 of the Murrieta Municipal Code 

(“Relocation Agreement”) which, if approved, will memorialize the terms and conditions 

upon which Developer may provide for the (a) relocation and/or reconstruction of the 

Billboards within the Property, and/or (b)  construction of new outdoor billboard/outdoor 

advertising sign(s) upon the Property in accordance with the Relocation Agreement. 

Developer shall maintain, repair, and improve the existing Billboards and any newly 

approved or reconstructed billboards in accordance with the standards of the outdoor 

advertising industry and the requirements set forth in the approved Relocation Agreement.  

Any new billboards may be at the maximum dimensions or standards allowable under state 

law.  Any violation of the Relocation Agreement shall be considered a default under this 

Agreement.    

6. REVIEW FOR COMPLIANCE. 

6.1 Periodic Review. 

a. The Director will review this Agreement annually, on or before each 

anniversary of the Effective Date, as required by California Government Code Section 65865.1 

and Murrieta Municipal Code Section 16.54.100.  The purpose of the review will be to ascertain 

Developer’s good faith compliance with the terms of this Agreement.  Developer will submit an 

annual monitoring report (“Annual Monitoring Report”), in a form prepared and approved by the 

City Manager within thirty (30) days after the City Manager’s written request.  The Annual 

Monitoring Report must be accompanied by the then-current annual review and administration fee 

set by the City Council, which may not exceed the City’s actual costs of reviewing Developer’s 

compliance with the terms of this Agreement. 

b. The City Council may order a special review of Developer’s compliance 

with this Agreement at any time.  The City Manager will conduct the special review, which will 

be conducted at City’s sole expense. 

6.2 Procedure. 
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a. During either a periodic review or a special review, Developer will be 

required to demonstrate good faith compliance with this Agreement. 

b. Upon completion of a periodic review or a special review, the City Manager 

will submit a report to the City Council setting forth the City Manager’s conclusions concerning 

Developer’s good faith compliance with this Agreement. 

c. If the City Council finds that Developer has complied in good faith with this 

Agreement, then the review will be concluded. 

d. If the City Council makes a preliminary finding that Developer has not 

complied in good faith with this Agreement, then, following Notice and opportunity to cure as 

provided under Section 8.4, the City Council may modify or terminate this Agreement in 

accordance with Section 6.4 and Section 6.5. 

6.3 No Waiver.  Failure of City to conduct an annual review will not constitute a waiver 

by City of its rights to otherwise enforce the provisions of this Agreement nor will Developer have 

or assert any defense to such enforcement by reason of any such failure to conduct any annual 

review(s). 

6.4 Proceedings for Modification or Termination. 

a. If Developer fails to cure, or to commence to cure, as applicable, the matters 

constituting the basis for the City Council’s preliminary finding under Section 6.2.d as required by 

Section 8.4, then City may proceed to modify or terminate this Agreement following the 

procedures set forth in this Section 6.4 and in Section 6.5.  City must hold a noticed public hearing 

concerning the modification or termination and provide Developer with Notice of the hearing.  The 

Notice must include the following: 

i. The time and the place of hearing, which must be no less than thirty 

(30) days following the date of the Notice; 

ii. The specific action, whether amendment or termination, which City 

proposes to take; and 

iii. Such other information as is reasonably necessary to inform 

Developer of the nature of the proceeding and the facts supporting City’s preliminary finding under 

Section 6.2.d. 

6.5 Hearing on Modification or Termination.  At the time and place set for the public 

hearing described in Section 6.4, Developer must be given an opportunity to be heard and present 

witnesses and evidence on its behalf.  If, following the conclusion of the public hearing, the City 

Council finds, based upon substantial evidence in the record of the public hearing, that Developer 

has not complied in good faith with this Agreement, then the City Council may terminate or modify 

this Agreement and impose any conditions it determines as are reasonably necessary to protect 

City’s interests.  The City Council’s decision will be administratively final and subject to judicial 

review under Code of Civil Procedure Section 1094.5. 
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6.6 Certificate of Agreement Compliance.  If, at the conclusion of a special or periodic 

review, Developer is found to be in compliance with this Agreement, then, upon Developer’s 

written request, City will issue a “Certificate of Agreement Compliance” (“Certificate”) to 

Developer stating that, after the most recent periodic or special review, this Agreement remains in 

effect and Developer is not in default of this Agreement.  The Certificate must be in recordable 

form, contain information necessary to communicate constructive record notice of the finding of 

compliance, state whether the Certificate is issued after a periodic or special review, and state the 

anticipated date of the next periodic review.  Developer may record the Certificate with the 

Riverside County Recorder. 

6.7 No Cross-Defaults.  City acknowledges that Developer may Transfer all or portions 

of the Property to other Persons in accordance with Section 2.4.  City further acknowledges that 

title to all or portions of the Property may become vested in Mortgagees or a Mortgagee’s successor 

as a result of foreclosure, or the acceptance of a deed in lieu of foreclosure, by a Mortgagee.  City 

agrees that defaults under this Agreement by an owner of a portion of the Property will not be a 

default as to any other portion of the Property.  In other words, a default by Developer with respect 

to its obligations pertaining to that portion of the Property retained by Developer following a 

Transfer will not constitute a default as to any Person other than Developer or permit City to 

exercise any remedy under this Agreement or otherwise with respect to any other portion of the 

Property other than that portion owned by Developer.  Similarly, a default by a Transferee with 

respect to its obligations pertaining to the portion of the Property owned by that Transferee will 

not constitute Developer’s default or permit City to exercise any remedy under this Agreement or 

otherwise as to any portion of the Property other than the portion owned by the defaulting 

Transferee.  Parties agree that, if more than one Person holds title to the Property, then the rights 

and obligations of the Persons holding title to the Property are the distinct and several obligations 

of each Person.  

7. INTENTIONALLY OMITTED. 

8. DEFAULT AND REMEDIES. 

8.1 Remedies in General. 

a. The Parties acknowledge that neither Party would have entered into this 

Agreement if it were to be liable for monetary damages under this Agreement.  In general, and 

subject to those procedural prerequisites required under the Development Agreement Law or this 

Agreement, each of the Parties may pursue any remedy at law or equity available for the breach of 

this Agreement, except that neither Party will be liable in monetary damages (other than attorneys’ 

fees under Section 12.20) to the other Party, or to any successor in interest of that Party, or to any 

other Person.  Each Party covenants not to sue for monetary damages or claim any monetary 

damages related to any of the following: 

i. Any breach of this Agreement or for any cause of action that arises 

out of this Agreement; or 

ii. Any taking, impairment or restriction of any right or interest arising 

under this Agreement; or 
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iii. Any dispute regarding the application or interpretation of this 

Agreement. 

8.2 Specific Performance. 

a. The Parties acknowledge that specific performance and other non-monetary 

relief are particularly appropriate remedies for the enforcement of this Agreement for the following 

reasons: 

i. Money damages are unavailable against the Parties. 

ii. Due to the size, nature and scope of the Project, it may not be 

practical or possible to restore the Property to its natural condition once Developer has begun to 

implement this Agreement.  After such time, Developer may be precluded from other options it 

may have had with regard to the Property.  Moreover, Developer has invested significant time and 

resources in the planning and processing of the Project.  Developer will be investing even more 

time and resources in implementing the Project in reliance upon this Agreement and it is not 

possible to determine the sum of money that would adequately compensate Developer if City were 

to breach its obligations. 

8.3 Release.  Except for the right to recover attorneys’ fees under Section 12.20, 

Developer, for itself, its successors and assignees, releases City, its officials, officers, agents and 

employees from any and all monetary claims, demands, actions, or suits of any kind or nature 

arising out of any liability, known or unknown, present or future, including, any claim or liability 

based upon Article I, Section 19 of the California Constitution, the Fifth Amendment of the United 

States Constitution, or any other law or ordinance that seeks to impose any monetary liability 

whatsoever upon City because it entered into this Agreement or because of the terms of this 

Agreement. 

8.4 City’s Termination of Agreement or Exercise of Other Remedies Upon Developer’s 

Default.  Subject to compliance with Sections 6.4 and 6.5, City may terminate or modify this 

Agreement upon Developer’s failure to perform any material duty or obligation under this 

Agreement.  City may terminate or modify this Agreement or exercise its other remedies only after 

providing Notice of default to Developer setting forth the nature of the default and the actions, if 

any, required to cure the default and only if Developer has failed to take the actions and materially 

cure the default within sixty (60) days after its receipt of the Notice.  If a default is of a type that 

cannot be cured within sixty (60) days but can be cured within a longer time, then Developer must 

within sixty (60) days commence the actions necessary to cure the default and thereafter diligently 

proceed to cure the default. 

8.5 Developer’s Termination of Agreement or Exercise of Other Remedies Upon City’s 

Default.  Developer may terminate this Agreement or exercise its other remedies upon City’s 

failure to perform any material duty or obligation under this Agreement.  Developer may terminate 

this Agreement or exercise its other remedies only after providing Notice of default to City setting 

forth the nature of the default and the actions, if any, required by City to cure the default and only 

if City has failed to take such actions and materially cure the default within sixty (60) days after 

its receipt of the Notice.  If a default is of a type that cannot be cured within sixty (60) days but 
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can be cured within a longer time, then City must within sixty (60) days commence the actions 

necessary to cure the default and thereafter diligently proceed to cure the default. 

8.6 Informal Resolution.  During the administration and implementation of this 

Agreement, the Parties recognize that good faith disagreements may arise between City staff and 

Developer.  In the event that a dispute arises, the Parties will meet and confer in a good-faith 

attempt to resolve the dispute. 

9. THIRD PARTY LITIGATION. 

9.1 Defense of Third Party Litigation.  City shall promptly notify Developer in writing 

of any claim, action or proceeding filed and served against City to challenge, set aside, void, annul, 

limit or restrict the approval and continued implementation and enforcement of this Agreement, 

including but not limited to challenges of the environmental review of the Project and this 

Agreement conducted pursuant to the California Environmental Quality Act.  Developer and City 

agree to use good faith, commercially reasonable efforts to confer and cooperate with one another 

with respect to such third party litigation.  Developer shall defend (with legal counsel of 

Developer’s selection, reasonably acceptable to City), indemnify and hold harmless City, its 

agents, officers and employees from any such claim, action or proceeding, and shall indemnify 

City for all costs of defense and/or judgment obtained in any such action or proceeding; provided, 

however, if Developer elects, in its sole discretion, not to defend the action (preferring to either 

allow judgment to be entered or to enter into a settlement with plaintiff(s) which declares this 

Agreement to be void, annulled, or which limits or restricts this Agreement), Developer shall so 

notify City in writing and City shall then have the option, in its sole discretion, of defending the 

action at its cost.  In the event this Agreement, as a result of a third party challenge, is voided or 

annulled, or is limited or restricted such a manner that the intent and purposes of this Agreement 

cannot be implemented as mutually desired by the parties hereto, this Agreement shall terminate 

and be of no further force or effect as of the date such judgment or settlement so voids, annuls, 

limits, or restricts the intent and purpose of this Agreement. 

9.2 Extension of Term.  Anything in this Agreement to the contrary notwithstanding, 

the Term (and any extension thereof under Section 2.3) will automatically be extended by the 

number of days in the period commencing on the date of filing of any claim, action, or proceeding 

of the type described in Section 9.1 and ending on the date that the claim, action, or proceeding is 

either settled or fully and finally resolved in City’s and Developer’s favor, as evidenced by the 

expiration of all appeal periods with no further appeal being filed or the issuance of a full, final, 

and non-appealable judgment or decision.  City will execute, in recordable form, any instrument 

which Developer may reasonably require to evidence the extension. 

10. MORTGAGEES. 

10.1 Mortgagee Protection. 

a. This Agreement does not prevent or limit Developer, in its sole discretion, 

from encumbering the Property or any portion or any improvement thereon with any mortgage, 

deed of trust or other security device.  City acknowledges that a Mortgagee may require Agreement 

interpretations and modifications.  City will meet with Developer and the Mortgagee’s 
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representatives to negotiate in good faith with regard to any requested interpretation or 

modification.  City may not unreasonably withhold its consent to any requested interpretation or 

modification.  All Mortgagees will be entitled to the following rights and privileges: 

i. Developer’s breach of this Agreement will not defeat, render 

invalid, diminish or impair the lien of any mortgage made in good faith and for value. 

ii. Upon a Mortgagee’s written request, City will provide a copy of any 

Notice of default given to Developer concurrently with the Notice to Developer.  The Mortgagee 

will have the right, but not the obligation, to cure the default within any remaining cure period 

allowed Developer under this Agreement. 

iii. Any Mortgagee who comes into possession of the Property or any 

portion of it pursuant to foreclosure of the Mortgagee’s security instrument or its acceptance of a 

deed in lieu of foreclosure will take the Property or portion subject to this Agreement.  Any other 

provision of this Agreement to the contrary notwithstanding, no Mortgagee will have any 

obligation to perform any of Developer’s obligations or to guarantee their performance.  However, 

if any of Developer’s obligations are conditions precedent to City’s obligations, then Developer’s 

obligations will continue to be conditions precedent to City’s performance of its obligations. 

11. INSURANCE; INDEMNIFICATION. 

11.1 Insurance. 

a. Types of Insurance. 

i. Public Liability Insurance.  Prior to commencement and until 

completion of construction by Developer on the Property, Developer shall at its sole cost and 

expense keep or cause to be kept in force for the mutual benefit of City and Developer broad form 

commercial general public liability insurance against claims and liability for personal injury or 

death arising from the use, occupancy, disuse or condition of the Property, improvements or 

adjoining areas or ways, affected by such use of the Property or for property damage, providing 

protection of a least Two Million Dollars ($2,000,000) per occurrence for bodily injury, death or 

property damage combined for any one accident or occurrence, which limits shall be subject to 

reasonable increases in amount as City may reasonably require from time to time. 

ii. Worker’s Compensation.  Developer shall also furnish or cause to 

be furnished to City evidence reasonably satisfactory to it that any contractor with whom 

Developer has contracted for the performance of any work for which Developer is responsible 

hereunder carries workers’ compensation insurance as required by law. 

iii. Other Insurance.  Developer may procure and maintain any 

insurance not required by this Agreement, but all such insurance shall be subject to all of the 

provisions hereof pertaining to insurance and shall be for the benefit of City (to the extent 

applicable) and Developer. 

iv. Insurance Policy Form, Sufficiency, Content and Insurer.  All 

insurance required by express provisions hereof shall be carried only by responsible insurance 
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companies licensed and admitted to do business by California, rated “A-” or better in the most 

recent edition of Best Rating Guide, The Key Rating Guide or in the Federal Register, and only if 

they are of a financial category Class VIII or better, unless waived by City.  All such policies shall 

contain language, to the extent obtainable, to the effect that (i) any loss shall be payable 

notwithstanding any act of negligence (excepting willful and intentional violations of law) of City 

or Developer that might otherwise result in the forfeiture of the insurance, (ii) the insurer waives 

the right of subrogation against City and against City’s agents and representatives; (iii) the policies 

are primary and noncontributing with any insurance that may be carried by City; and (iv) the 

policies cannot be canceled or materially changed except after thirty (30) days’ written notice by 

the insurer to City or City’s designated representative.  Developer shall furnish City with copies 

of all such policies promptly on receipt of them or with certificates evidencing the insurance.  City 

shall be named as an additional insured on all policies of insurance (other than Workers’ 

Compensation) required to be procured by the terms of this Agreement.  The City’s Risk Manager 

acknowledges and agrees that the insurance requirements above have been established based on 

anticipated use, activities, and conditions of the Property.  In the event the City’s Risk Manager 

reasonably determines that a new or unreasonable use, activity, or condition of the Property, 

improvements or adjoining areas or ways, affected by such use of the Property under this 

Agreement creates an increased or decreased risk of loss to the City than what the Parties hereby 

acknowledge to be duly satisfied by the insurance requirements above, Developer agrees that the 

minimum limits of the insurance policies required by this Section 11.1 may be changed 

accordingly upon receipt of written notice from the City’s Risk Manager; provided that Developer 

shall have the right to appeal a determination of increased coverage to the City Manager of City 

within twenty (20) days of receipt of notice from the City’s Risk Manager. 

v. Failure to Maintain Insurance and Proof of Compliance.  Developer 

shall deliver to City, in the manner required for notices, copies of certificates of all insurance 

policies required hereunder together with evidence satisfactory to City of payment required for 

procurement and maintenance of each policy within the following time limits: 

(A) For insurance required above, within thirty (30 days) after 

the Effective Date. 

(B) For any renewal or replacement of a policy already in 

existence, at least ten (10) days before the expiration or replacement of the 

existing policy. 

(C) If Developer fails or refuses to procure or maintain insurance 

as required hereby or fails or refuses to furnish City with required proof that 

that insurance has been procured and is in force and paid for, such failure 

or refusal shall be a default hereunder. 

11.2 Indemnification. 

a. General.  Each Party shall indemnify the other Party and its officers, 

employees, and agents against, and will hold and save them and each of them harmless from, any 

and all actions, suits, claims, damages to persons or property, losses, costs, penalties, obligations, 

errors, omissions, or liabilities (herein “claims or liabilities”) that may be asserted or claimed by 
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any person, firm, or entity arising out of or in connection with the work, operations, or activities 

by any or all of the indemnifying Party or its agents, employees, or contractors (including 

subcontractors), upon the Property and relating to this Agreement; 

i. The indemnifying Party will defend any action or actions filed in 

connection with any of said claims or liabilities and will pay all costs and expenses, including 

reasonable legal costs and attorneys’ fees incurred in connection therewith. 

ii. The indemnifying Party will promptly pay any judgment rendered 

against the indemnified Party or its officers, agents, or employees for any such claims or liabilities 

arising out of or in connection with its foregoing indemnity and will save and hold the indemnified 

Party, its officers, agents, and employees harmless from any failure to so pay any such judgment. 

iii. In the event the indemnified Party, its officers, agents, or employees 

is made a party to the action or proceeding filed or prosecuted against for such damages or other 

claims arising out of or in connection with the work, operations, or activities of the indemnifying 

Party under this Agreement, the indemnifying Party agrees to pay the indemnified Party, its 

officers, agents, or employees any and all reasonable out-of-pocket costs and expenses actually 

incurred by the indemnified Party, its officers, agents, or employees in such action or proceeding, 

including by not limited to reasonable legal costs and attorneys’ fees. 

b. Exceptions.  The indemnities and releases of this Section 11.2 shall not 

include claims or liabilities to the extent and degree arising from the negligence or willful 

misconduct of any or all of the indemnified Party and its officers, agents and employees. 

c. Loss and Damage.  Except as otherwise set forth in this Agreement, City 

shall not be liable for any damage to property of Developer or of others located on the Property, 

nor for the loss of or damage to any property of Developer or of others by theft or otherwise.  

Except as otherwise set forth in this Agreement, City shall not be liable for any injury or damage 

to persons or property resulting from fire, explosion, steam, gas, electricity, water, rain, dampness 

or leaks from any part of the Property or from the pipes or plumbing, or from the street, or from 

any environmental or soil contamination or hazard, or from any other latent or patent defect in the 

soil, subsurface or physical condition of the Property, or by any other cause of whatsoever nature. 

d. Period of Indemnification.  The obligations for indemnity under this 

Section 11.2 shall begin upon the Effective Date and shall terminate upon termination of this 

Agreement, provided that indemnification shall apply to all claims or liabilities arising during that 

period even if asserted at any time thereafter. 

e. Waiver of Subrogation.  Each Party agrees that it shall not make any claim 

against, or seek to recover from other Party or its agents, servants, or employees, for any loss or 

damage to the Party or to any person or property, except as specifically provided hereunder and 

each Party shall give notice to any insurance carrier of the foregoing waiver of subrogation, and 

obtain from such carrier, a waiver of right to recovery against the other Party, its agents and 

employees. 

12. MISCELLANEOUS PROVISIONS. 
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12.1 Recordation of Agreement.  This Agreement and any amendment or cancellation 

of it will be recorded with the Riverside County Recorder by the City Clerk in accordance with 

Government Code Section 65868.5. 

12.2 Entire Agreement.  This Agreement contains the entire understanding and 

agreement of the Parties.  There are no oral or written representations, understandings or ancillary 

covenants, undertakings or agreements that are not contained or expressly referred to in this 

Agreement.  Parole evidence will not be admissible to interpret this Agreement. 

12.3 Estoppel Certificates.  Within thirty (30) days following a Party’s written request, 

and at no cost to the requesting Party, the other Party will certify in writing that, to its knowledge: 

a. This Agreement is in full force and effect and is binding upon the certifying 

Party. 

b. This Agreement has not been amended or modified, except as expressly 

described in the estoppel certificate. 

c. The requesting Party is not in default of its obligations under this 

Agreement, and that there have been no events that with the passage of time, the giving of notice, 

or both, would constitute the requesting Party’s default under this Agreement, except as expressly 

described in the estoppel certificate.  

12.4 Severability.  Every provision of this Agreement is a separate and independent 

covenant.  If any provision is, or the application of the provision in certain circumstances is, to any 

extent, found to be invalid or unenforceable for any reason whatsoever, then the remainder of this 

Agreement, or the application of that provision to circumstances other than those to which it is 

invalid or unenforceable, will not be affected.  The Parties will negotiate in good faith any 

amendments or operating memoranda necessary to cure any invalidity or unenforceability. 

12.5 Interpretation and Governing Law.  This Agreement and any dispute concerning it 

will be governed and interpreted in accordance with California’s procedural and substantive laws, 

without regard to its conflicts of laws principles.  This Agreement will be construed as a whole 

according to its fair language and common meaning.  The rule of construction that ambiguities in 

a document are to be resolved against the drafting party may not be employed in interpreting this 

Agreement.  Each Party acknowledges that it was represented by counsel in this Agreement’s 

negotiation and preparation. 

12.6 Section Headings.  All section headings and subheadings are inserted for 

convenience only and do not affect this Agreement’s construction or interpretation. 

12.7 Singular and Plural.  The singular of any word includes the plural. 

12.8 Including.  Unless the context requires otherwise, the term “including” means 

“including, but not limited to.” 

12.9 Time of Essence.  Time is of the essence as to the performance of any obligation as 

to which time is an element. 
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12.10 Calendar Periods.  All references to “years”, “quarters”, “months” and “days” are 

references to calendar years, quarters, months and days. 

12.11 Waiver.  A Party’s failure on any one or more occasions to insist upon strict 

compliance by the other Party, or a Party’s failure on any one or more occasions to exercise its 

rights upon the other Party’s default, is not a waiver of that Party’s right to demand strict 

compliance by the other Party on any future occasion. 

12.12 No Third Party Beneficiaries.  This Agreement is entered into for the sole protection 

and benefit of the Parties and their successors and assigns.  Except as provided in Section 9, no 

other person or entity has any right of action based upon this Agreement. 

12.13 Permitted Delays.  Neither Party will be in default of an obligation if that Party’s 

inability to perform or delay in performing that obligation is caused a Permitted Delay. 

12.14 Successors in Interest.  The burdens of this Agreement are binding upon, and the 

benefits of this Agreement inure to, the Parties’ permitted successors in interest.  All provisions 

are enforceable as equitable servitudes and constitute covenants running with the land.  Each 

covenant to do or refrain from doing some act with regard to the Development of the Property: 

a. Is for the benefit of and is a burden upon all portions of the Property. 

b. Runs with the Property and all portions. 

c. Is binding upon each Party and its successors in interest during the term of 

that Party’s or its successors’ ownership of the Property or any portion.   

12.15 Counterparts.  This Agreement may be executed in counterparts, which will be 

construed together and have the same effect as if the Parties had executed the same instrument. 

12.16 Jurisdiction and Venue.  All legal actions and proceedings to enforce or interpret 

this Agreement must be filed and tried in Riverside County Superior Court or other legally 

appropriate court and venue. 

12.17 Project as a Private Undertaking.  The Project is a private development and neither 

Party is acting as the agent of the other in any respect.  Each Party is an independent contracting 

entity with respect to this Agreement.  No partnership, joint venture or other association of any 

kind is formed by this Agreement.  The only relationship between City and Developer is that of a 

government entity regulating the development of private property by a private party. 

12.18 Further Actions and Instruments.  Each Party must cooperate with the other and 

provide reasonable assistance to the other in the performance of the other Party’s obligations.  

Upon a Party’s request, the other Party must promptly execute (with notary acknowledgment if 

required) those instruments, and take any reasonable actions, necessary to evidence or consummate 

the transactions expressly described, or which are a logical extension of the transactions described, 

in this Agreement. 
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12.19 Eminent Domain.  No provision of this Agreement expands, limits, or restricts 

City’s exercise of its eminent domain powers. 

12.20 Attorneys’ Fees.  If either Party files any action or brings any action or proceeding 

against the other pertaining to the interpretation or enforcement of this Agreement, then the 

prevailing Party will recover as an element of its costs of suit and not as damages its costs of suit, 

expert fees, consultant costs, and reasonable attorneys’ fees as fixed by the Court. 

12.21 Authority to Execute.  Each natural person executing this Agreement on behalf of 

a Party represents that he or she has the authority to execute this Agreement on behalf of that Party 

and that he or she has the authority to bind that Party to this Agreement. 

[Signature pages follow] 
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SIGNATURE PAGE 

TO 

TRIANGLE DEVELOPMENT AGREEMENT 

 

 “CITY” 

 CITY OF MURRIETA, 

a California general law city and municipal 

corporation 

By:   

Its:   

Name:   
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SIGNATURE PAGE 

TO 

 

TRIANGLE DEVELOPMENT AGREEMENT 

 

 “DEVELOPER” 

 DOMENIGONI BARTON PROPERTIES, LLC,  

a Delaware limited liability company 

By:   

Its:   

Name:   

 TRES ESTRELLAS,  LLC,  

a California limited liability company 

By:   

Its:   

Name:   
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STATE OF CALIFORNIA  ) 

     ) ss. 

COUNTY OF__________________ ) 

 

 

On _________________, 20___, before me, ________________________, a Notary Public, 

personally appeared __________________________________________, who proved to me on 

the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 

instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized 

capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity 

upon behalf of which the person(s) acted executed the instrument.  

 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 

foregoing paragraph is true and correct. 

 

WITNESS my hand and official seal. 

 

 

Signature _____________________________________ (Seal) 

  

 A notary public or other officer completing 
this certificate verifies only the identity of the 
individual who signed the document to 
which this certificate is attached, and not the 
truthfulness, accuracy or validity of that 
document. 
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STATE OF CALIFORNIA  ) 

     ) ss. 

COUNTY OF__________________ ) 

 

 

On _________________, 20___, before me, ________________________, a Notary Public, 

personally appeared __________________________________________, who proved to me on 

the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 

instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized 

capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity 

upon behalf of which the person(s) acted executed the instrument.  

 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 

foregoing paragraph is true and correct. 

 

WITNESS my hand and official seal. 

 

 

Signature _____________________________________ (Seal) 

  

 A notary public or other officer completing 
this certificate verifies only the identity of the 
individual who signed the document to 
which this certificate is attached, and not the 
truthfulness, accuracy or validity of that 
document. 
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STATE OF CALIFORNIA  ) 

     ) ss. 

COUNTY OF__________________ ) 

 

 

On _________________, 20___, before me, ________________________, a Notary Public, 

personally appeared __________________________________________, who proved to me on 

the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 

instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized 

capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity 

upon behalf of which the person(s) acted executed the instrument.  

 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 

foregoing paragraph is true and correct. 

 

WITNESS my hand and official seal. 

 

 

Signature _____________________________________ (Seal) 

  

 A notary public or other officer completing 
this certificate verifies only the identity of the 
individual who signed the document to 
which this certificate is attached, and not the 
truthfulness, accuracy or validity of that 
document. 
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STATE OF CALIFORNIA  ) 

     ) ss. 

COUNTY OF__________________ ) 

 

 

On _________________, 20___, before me, ________________________, a Notary Public, 

personally appeared __________________________________________, who proved to me on 

the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 

instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized 

capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity 

upon behalf of which the person(s) acted executed the instrument.  

 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 

foregoing paragraph is true and correct. 

 

WITNESS my hand and official seal. 

 

 

Signature _____________________________________ (Seal) 

 

 

 

 A notary public or other officer completing 
this certificate verifies only the identity of the 
individual who signed the document to 
which this certificate is attached, and not the 
truthfulness, accuracy or validity of that 
document. 
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EXHIBIT A 

TO 

TRIANGLE DEVELOPMENT AGREEMENT 

Legal Description of Property 
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EXHIBIT B 

TO 

TRIANGLE DEVELOPMENT AGREEMENT 

Site Plan 
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EXHIBIT C 

TO 

TRIANGLE DEVELOPMENT AGREEMENT 

 

 

Conditions of Approval 
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